prevalent throughout the 1980s and up to the late 1990s, shaping the then Conservative administrations' policy toward the Convention, and so right up to the passage of the HRA under the Labour government of 1997.
Section IV jumps ahead to 2009-10, setting out how the growing dissatisfaction with the UK's human rights arrangements culminated in proposals that the HRA should be replaced by a British bill of rights. For some that opens up the 'unfinished business' question of (what they see as) Strasbourg's domination of UK law, and, potentially, the UK's continuing membership of the Convention. Against that backdrop, section V suggests that, far from placating or resolving the concerns about the ECtHR that existed prior to the HRA, the UK's experience of that Act may have intensified them -for some at least. As already suggested, strains in the relationship have reached unprecedented levels since 2009-10 as questions over, firstly, supremacy in national law, and, secondly, the legitimacy of the ECtHR's international role have come under a bright spotlight. However, it is also suggested (in section V) that these issues, and the criticism of Strasbourg that they have entailed, have been very largely overtaken by important developments in both UK and ECtHR case law since 2010. It is argued that that case law indicates that the legal relationship between the UK and the ECtHR is reaching a new equilibrium -one which questions whether there really is a genuine need to radically reshape UK-Strasbourg relations as some politicians advocate.
II. 1950-79: The Drafting and Subsequent Evolution of the ECHR
The British contribution to the Convention's drafting 15 is emphasised today by those who plead that the UK should not turn its back on a system it helped to establish, pointing to the input of figures such as Winston Churchill and Sir David Maxwell-Fyfe. Indeed, these individuals (especially the latter) did make a significant contribution to the Convention's genesis; however, right at the outset the real concern of the British (Labour, Atlee) government was with the potential loss of national sovereignty entailed by participation in an international system for the protection of human rights. This was one reason why, in 1950, there was a less-than-enthusiastic approach toward the Convention from the British government, which, amongst other things, opposed the establishment of a European Court of Human Rights.
This author has argued elsewhere 16 that, when it was opened for signature on 4 November 1950, the Convention amounted to a compromise between those who mainly saw it as an interstate pact to serve as an alarm bell for Europe to prevent a reemergence of totalitarianism, and others who saw it as a potential European bill of rights for a 'new', post-war Europe. The British strongly opposed the latter, but ratified the Convention in 1951, reassured that both the right of individual petition (in fact, to the European Commission of Human Rights) and acceptance of the jurisdiction of the ECtHR were subject to optional clauses (which they did not intend to accept). Indeed, although the Convention contained articles on a Court, in the early 1950s it was not at all clear that such an institution would actually come into existence. 17 So, concerns over sovereignty were sufficiently allayed in the course of 1950-51 for the UK to ratify the Convention, and it is fair to say, as Lord Hoffmann 18 has, that the UK undertook that step primarily to set an example for others, and not with the expectation that it would be found in violation itself, at least not regularly. And it is also valid to suggest, as Jack Straw (then MP) did in 2012, that a reason why the States formulated the Court's powers in the broad terms expressed under what is today Article 46(1) ECHR -that is, without a 'democratic override' or something similar -may have been that the States 'never anticipated the vastly expanded role of the Court'. 19 However, two further, general observations are now required.
First, it was understood in 1950 that the Convention established international legal obligations which could achieve ascendancy over any aspect of domestic law, including legislation (to the extent that a feature of the legislation could be impugned in a case reaching the Court and found incompatible with the Convention) in cases where the UK was a respondent State. It was also understood in 1950 that the Convention system could develop into a type of European bill of rights. 20 Secondly, 1950 was just the beginning of the story. What was originally more of a collective pact against totalitarianism evolved into more of a European bill of rights. 21 In 1960 the ECtHR came into being and, over the years, the States chose to accept its jurisdiction and the right of individuals to access the Strasbourg system, just as the UK did in 1966, 22 when it was aware of the Convention's potential to evolve. From the late 1970s onwards, the Court's jurisprudence started to flourish. Amending protocols to the Convention were drafted by the States, which necessarily require their input and their consent for their ratification. In this connection, acceptance of the Convention and continued participation in an evolving scheme of human rights supervision required the active consent of the relevant UK governments at key moments. The UK consistently renewed the optional clauses, and ratified relevant reforming protocols, most notably Protocol 11 23 in the 1990s, aware of the developments that had already occurred.
A. The Fledgling European Bill of Rights of the 1970s
The points made above may have some relevance to a recurring debate in the UK as to whether the ECtHR has illegitimately aggrandised its jurisdiction. Many of those who insist that it has done so draw comparisons between the origins of the Convention in 1950 and the modern role of the Court, as if the Convention's development into a form of European bill of rights is a recent phenomenon -but it is not. It was in the 1970s, a generation ago, that the aforementioned identity of the Convention really started to become apparent, and it was not uncontroversial then, as we now observe.
Space does not permit a detailed examination of the 1970s and early 1980s jurisprudence here; however, the approach adopted toward the Convention by the 'British' judge on the Court in the 1970s, Sir Gerald Fitzmaurice, will be discussed given its relevance to contemporary debates about aggrandisement. His Separate and Dissenting Opinions during his time on the bench at Strasbourg (1974-80) have a resonance with comments often made in the UK today by those who insist that the Court should go back to basics, adopt a more restrictive approach to the Convention's interpretation, and so, it is said, operate more as its drafters intended. 24 Sir Gerald's dissent in Marckx v Belgium 25 exemplifies his approach. The case concerned Belgian laws which, amongst other things, permitted differences in treatment between so-called 'legitimate' and 'illegitimate' children with respect to family affiliation, civil status and inheritance rights. The Court examined the case under Articles 8(1) (respect for family life), 14 (non-discrimination) and Article 1 Protocol 1 (right to possessions), finding various violations in a complex case. A flavour of Fitzmaurice's views, and how he saw the Strasbourg institutions as acting inappropriately, is provided by his insistence that, as conceived in 1950, Article 8(1) 23 See text following n 52 below. 24 Sir Gerald's approach was guided by his view of the Convention, in particular its post-war origins and status as an international treaty, and his view that 'Convention rights' should not be equated with domestic, constitutional rights. That misconstrued the ECtHR's role, for it had 'never [been] instituted to act as a sort of general lawreformer'; rather its purpose was to protect 'genuine human rights'. 27 The latter were those associated with 'a deep seated and persistent feeling that [they were] so fundamental, so founded in nature and la condition humaine, as to constitute a different order of right' from those 'ordinary everyday ... rights deriving from man-made laws'. 28 In Sir Gerald's eyes, then, in cases like Marckx his fellow judges had viewed the substantive text of the Convention as a 'good opportunity for plausibly imparting to the Convention a scope which it is virtually certain its originators never even thought of, much less intended'. 29 It was also verging on 'an abuse of the powers given to the Court' for it to in effect condemn the Belgian national law impugned in Marckx, which was not in itself 'unreasonable or manifestly unjust'. 30 Breaches of the Convention should only be found, the 'British' judge insisted, when they were clear-cut: ' not demonstrate the value of its role as a mechanism which could gently keep the laws of the Member States within reasonable bounds, the boundaries or parameters being set to reflect a minimum, common European standard, one which Belgium had not adhered to in Marckx (the Court identifying fault in a domestic legal regime which permitted discrimination against illegitimate children in issues such as family affiliation and inheritance rights)?
B. The UK and Europe
Obviously, Fitzmaurice's views did not amount to an official 'British' perspective on the Convention, although it is conceivable that they may have reflected a view at Whitehall in the 1970s that the Court had aggrandised its jurisdiction. 35 However, the argument that Convention rights could not be equated with constitutional rights never gained any traction in the Court's case law (or in international human rights jurisprudence generally). Moreover, even after the Convention's identity as a type of European bill of rights became apparent, there was a conscious political decision on the UK's part to remain committed to it, and to a point, of course, when the constitutional rights status of 'Convention rights' was acknowledged via the passage of the HRA. This is not to deny that, rather than actively promoting the Convention's evolution, the UK may have been carried along (via political pressure at the European level) with it somewhat reluctantly. 36 What might account for such reluctance, and did Fitzmaurice's arguments reflect a rather British perspective on, firstly, the appropriate role of 'Europe' in this field, and secondly, a rather British understanding of what 'human rights' were, or ought to be?
As to the first point, the current President of the UK Supreme Court, Lord Neuberger, has pondered whether the very cautious and sometimes reluctant approach that characterises the UK in 'Europe' (including the European Union) reflects a national resistance to being told what to do by European bodies. This may be less prevalent on the continent, 37 where history, attitudes to pooling sovereignty in the context of European integration, and approaches to constitutional law, particularly regarding the judicial enforcement of human rights, can differ significantly.
As to the second point, could it be that Fitzmaurice's perspective on 'human rights' was also rather British given the absence of a bill of rights, or an equivalent, in UK law prior to HRA? 38 That reflected the UK's attachment to the 'Westminster model', two 35 See Bates (n 20) 394-95, 398-99. 36 See text following n 52 below. 37 Lord Neuberger, 'The British and Europe', 12 February 2014, para 10 and passim, www.supremecourt.uk/docs/speech-140212.pdf. aspects of which are particularly relevant to us: (i) parliamentary sovereignty is the bedrock principle, democratically elected politicians being seen as the primary, legitimate decision-makers, at least in relation to matters of policy; (ii) liberty was 'residual' to this, with common law rights 39 subservient to express legislation, rather than being positively protected as higher, constitutional rights. Adherence to that model has meant that in the UK it is seen as 'little short of offensive to notions of constitutional propriety' 40 that a court, let alone an international one, could overrule a decision of Parliament, or, in effect, require it to legislate, as may be the substantial effect of an ECtHR ruling. To the extent that this is not how matters are seen on the continent, 41 we may have a further explanation as to why there have been (and remain) greater anxieties about Convention membership in London compared to other European capitals.
C. 1985: 'Political Pressures Will Demand a Fundamental Reassessment'
It is precisely because the model just described failed to sufficiently guarantee constitutional rights of the order the Convention protected that the campaign for incorporation of the ECHR goes at least as far back as the 1970s, 42 and that British lawyers increasingly resorted to the ECtHR from then onwards, it becoming 'in effect a supreme constitutional court of the UK'. 43 
44
Shaw added: 'Events in Britain appear to be moving fast to the point where political pressures will demand a fundamental reassessment of the relationship between the UK law and that of the Strasbourg institutions'. 45 Shaw's reference to 'political pressures' for a 'fundamental reassessment' provides a snapshot of how things were seen 30 years ago; however, the broader point he made offers a perspective upon what has followed, including the current era, as successive British governments worked out what to do about 'Strasbourg'. In the remaining parts of this chapter we examine how this matter was largely avoided from the 1970s onwards until tensions surfaced in the mid-1990s, which were followed by the passage of the HRA (Part III below). But it is argued in Parts IV and V that the UK's experiences of the domestic application of 'Convention rights' have led to a renewed focus on the points Shaw made three decades ago. Perhaps the 'external' nature of Strasbourg review was important. It meant that the ECtHR and its influence could be kept at arm's length: sometimes the minimum necessary was done to secure compliance with its judgments, and after considerable delay. The absence of a domestic bill of rights or an equivalent must have been important too, for it meant that any suggestion of withdrawal from the ECHR would have been hotly opposed by campaigners who could point to the constitutional vacuum filled by the ECtHR. Related to this, and despite popular antipathy toward Strasbourg as noted by Shaw, the Court's legitimacy 'stock', so to speak, was high, 49 and was confirmed, it seems, by various extra-judicial speeches backing incorporation of the Convention into domestic law. 50 Perhaps it was significant too that before 1998 the right of individual petition and acceptance of the jurisdiction of the ECtHR remained subject to optional clauses. Even though their non-renewal may have been a remote prospect, given the negative political reaction associated with non-renewal, 51 the possibility of such a step may not have been without influence. The stance adopted by the UK government during the negotiation of Protocol 11 to the Convention in 1994 suggested as much. The UK strongly opposed the proposal that the right of individual petition should become mandatory, as was being proposed. 52 The argument that it should remain subject to the individual State's periodic decision to continue to permit this was based on the view that this feature of the Convention was vital to maintaining 'the balance between the press and a venting of anti-Strasbourg sentiment from senior politicians; see S Kentridge, 'Parliamentary Supremacy: Some Lessons from the Commonwealth' [1997] Public Law 96, 101. 48 As far as the author is aware, no senior politician advocated this publicly in the 1980s and 1990s. 49 The preface to D Harris, M O'Boyle and C Warbrick, Law of the ECHR, 1st edn (London, Butterworths, 1995) pondered whether it was 'an exaggeration to suggest that the system has developed to the point that no European State could seriously contemplate resiling from the Convention' (vii). The Strasbourg institutions had 'rightfully earned the confidence of contracting parties by carrying out their tasks with the objectivity of judicial bodies and have earned a worldwide reputation for fairness, balance and intellectual rigour' (ibid). authority of the Court, and that of the elected government of Member States'. 53 It was necessary as, unlike the governments of the Convention States, the Court was 'accountable to no one', even though it could 'make binding decisions on domestic matters, which may oblige Parliaments to legislate'. 54 It was submitted that this was an 'enormous responsibility' for the ECtHR to have, such that it was appropriate that the Member States should be able to continue to 'review [its] performance periodically, and make a conscious decision to renew the right of individual petition'. 55 The UK government therefore fought to retain what it saw as a 'democratic safeguard', one that it argued was 'absolutely essential' 56 to avoid the Court becoming an institution that, the government contended, was insufficiently accountable to the Member States. However, the initiative was unsuccessful. It lacked support across the negotiating table, and Protocol 11 made the right of individual petition mandatory. When it entered into force in 1998 it also established a new, permanent Court (whose jurisdiction was also mandatory).
III
The UK ratified the Protocol in late 1994, but anxieties over the Convention at Whitehall appeared to be growing. The very next year saw a British initiative to bring political pressure to bear on the Court to curb its influence, in the form of a 1995 Foreign Office initiative which involved the circulation of a memorandum to other Convention States. It had a number of features, 57 the most important for us being that it called for the ECtHR to afford the States more margin of appreciation, 'to allow for diversity, particularly on those moral and social issues where the view of what is right may legitimately vary'. 58 It was proposed that the Committee of Ministers pass a resolution drawing the Court's attention to certain principles: (a) account should be taken of the fact that democratic institutions and tribunals in Member States are the best placed to determine moral and social issues in accordance with regional and national perceptions; (b) full regard should be paid to decisions by democratic legislatures and to differing legal traditions; (c) long-standing laws and practices should be respected, except where these are manifestly contrary to the Convention. 59 53 ibid. 54 ibid. 55 ibid. 56 ibid. 57 For full details see 'Reform of the Court: The Foreign Office Position Paper' (editorial) (1996) As far as the author is aware, this 1995 Foreign Office memorandum did not result in any specific response from the Committee of Ministers. We can only speculate as to whether that meant that the other States rejected the British government's implied criticism of the ECtHR, which frequently stressed the subsidiary nature of the Convention, and the margin of appreciation doctrine in its jurisprudence. 60 The mid-1990s was not a propitious time for these UK initiatives, 61 and one wonders if matters would have culminated in a 'fundamental reassessment' (Shaw) in defence of the Westminster model had the Conservatives retained power in 1997. As we know, they did not, the reassessment coming in a different form. The new Labour government of 1997 recognised that the UK was virtually alone in Europe, having neither incorporated the Convention nor adopted equivalent protection under a bill of rights or written constitution. 62 Rather than attempt to directly control Strasbourg as an external force on UK law, the new approach was for the UK to modify its own domestic arrangements for protecting human rights. And if so, would that not entail that the actual problem Shaw identified -'growing resentment that groups of mainly foreign judges' are replacing UK national authorities -would be alleviated?
B. The HRA 1998
The Labour Party committed itself to incorporation in 1993, 63 64 According to Tony Blair, repatriating 'British rights to British courts' would also help transform attitudes toward the Convention; it would make it clear that 'protection afforded by [it] 60 In a 1995 lecture the Court's President stated: 'The Convention is not intended to destroy the richness of the cultural and other variety found in Europe by imposing rigid, uniform solutions in the vast field it covers', for the Court recognised 'the right of free societies, within limits, to choose for themselves the human rights policies that best suit them': R Ryssdal, 'The Coming of Age of the European Convention on Human Rights ' (1997) was not some foreign import but that it had been accepted by successive British governments and that it should apply throughout the UK'. 65 What then of arguments that incorporation would unsettle the UK constitutional model? Blair argued, 'we are already signatories to the Convention' -so, incorporation would simply mean 'allowing British judges rather than European judges to pass judgment'. 66 The HRA sought to establish a human rights culture, with 'Convention rights' 67 as its focal point. 68 The 1997 White Paper, Rights Brought Home: The Human Rights Bill, 69 displayed a sense of superiority about the seriousness with which the new government approached human rights protection compared to the old. 70 The line adopted was that the Convention was highly regarded, 71 that Strasbourg had proven itself as a trusted external auditor of human rights protection, and that it was high time that British courts should be allowed to apply 'Convention rights', and the Strasbourg jurisprudence, albeit under a scheme that, on its face, would not fundamentally disturb parliamentary sovereignty. 72 Placing 'Convention rights' centre-stage in this way amounted to a remarkable vote of confidence in the Strasbourg system, and recognition of the constitutional-like nature of the rights protection it afforded. Incorporation would overcome the 'inordinate delay and cost' 73 of having to take a case to Strasbourg to vindicate 'Convention rights'. 74 It would also enable an interchange of views on 'Convention rights' between the UK and Strasbourg judiciaries, with each gently influencing the other. 75 But what was the real aim of the HRA? Was it narrow, to ensure that the ECHR would be complied with domestically, it making little sense for Strasbourg to keep correcting faults in UK law when British judges could do that? Or was it more ambitious, the idea being that the HRA should become a type of British bill of rights? The Labour government was very ambivalent on these points when the Act was passed. 76 The White Paper and the relevant parliamentary debates do, however, leave the impression that the path ahead for UK-Strasbourg relations was assumed to be a positive one and, although we have the advantage of hindsight, we might ask whether such optimism was misplaced. After all, before 1998 Strasbourg was popularly regarded as a foreign court, 'simply not respected' in the public's eyes, and viewed with 'resentment and suspicion'. 77 This was why Sir Sidney Kentridge, reflecting on his experiences of South Africa, argued that the best way to secure public confidence in a new constitutional system of human rights protection was to have a home-grown bill of rights, 78 not an instrument whose focus was primarily on an international treaty.
Perhaps in 1997-98 there was optimism and an expectation that the application of 'Convention rights' by British judges would be sufficient to infuse human rights protection in the UK with a newfound respect as far as the public were concerned. 79 After all, foreign judges would no longer be, in effect, the first instance court for the positive enforcement of UK human (Convention) rights issues. Under the 'bringing rights home' agenda, the government emphasised the 'Britishness' of the Convention, given the important role played by the UK in its drafting. The rationale was that most breaches of 'Convention rights' would be resolved domestically, by 'home-grown' judges. Moreover, for cases that went to the ECtHR, European judges would now benefit from British judges' detailed views on the application of the Convention to the British context, 80 which would surely help to influence outcomes.
In summary, then, we may tentatively suggest that the view in 1998 may have been that the increased role that UK judges would have under the HRA would entail a commensurately decreased role -and, presumably, profile -for Strasbourg as a 'foreign' court. 81 unprecedented strains in UK-Strasbourg relations is the concern of the remaining parts of this chapter.
In Part V it is argued that the post 2009-10 period has seen a paradox unfold: the scheme and operation of the Act foreseen as heralding in a new, positive era in UKStrasbourg relations may have had a part in elevating the UK's longstanding concerns about membership of the ECHR. Before that, in Part IV, we examine the debate that has developed recently about the HRA's future.
IV. 2009-15 (Overview): 'Unfinished Business'?
We now depart from our chronological approach and jump to 2009-10. It is argued that those years marked the beginning of the current era of strained relationship, one that has culminated in serious talk of repeal of the HRA, a Commission calling for a British/UK bill of rights -and talk of possible withdrawal from the ECHR. Let us now map out what has happened by reference to the 2012 recommendation of the Commission on a UK bill of rights ('the Commission') 82 that a 'fresh beginning' is required for the UK's domestic human rights arrangements.
A. Why a 'Fresh Beginning'?
In some respects the Commission's existence reflected the desire of the 2010 coalition government to avoid difficult questions about sovereignty and Strasbourg's influence that had arisen since the HRA entered into force. Crucially, its terms of reference, 83 formulated in May 2010, in the first weeks of the new coalition government, assumed the UK's continued membership of the ECHR, and that any bill of rights would build on the obligations it established. This favoured the pro-ECHR/pro-HRA Liberal Democrats, but was acceptable, at the time at least, to the Conservatives, whose 2010 manifesto spoke of replacing the HRA with a British bill of rights (a policy dating back to 2006). At the risk of oversimplifying matters, the latter reflected the unpopularity of the HRA over its first decade. Amongst the general public the view appeared to be that the Act protected the rights of the 'undeserving' at the expense of the majority, making the fight against terrorism and crime harder. 84 86 Lord Lester, a member of the Commission, had in mind the influence of an anti-Strasbourg tabloid press 87 and politicians, fuelling public resentment toward an Act regarded as European, not British, when he suggested that rather than 'bringing rights home', the HRA had had 'an alienating effect especially among those for whom "Europe" is a dirty word'. 88 Here we recall the backdrop of the UK's suspicion of and uneasy relationship with 'Europe', 89 and note how the domestic courts -and, vicariously, Strasbourg -came under an intense media spotlight in the 2000s, not least in the post-9/11 context. It seems, then, that, up to 2011, the HRA's 'difficult and embattled life' 90 owed much to factors other than the pressures placed on the Westminster model. Indeed, there was little criticism of the constitutional mechanisms and regime established by the HRA in the Commission's Report. 91 Its conclusion that 'on balance, there [was] a strong argument in favour of the UK Bill of Rights', 92 and the need for a 'fresh beginning' 93 was essentially based on the premise that human rights protection in the UK was seen as 'European'. It observed that, unlike the UK, virtually all other Convention States had their own written constitutions or bills of rights, setting out human rights protection in their own terms. 94 That mattered given the absence of 'widespread public acceptance of the legitimacy of our current human rights structures, including the role of the Convention and [Strasbourg]'. As the Commission understood it, there was 'a lack of 85 92 A UK Bill of Rights: The Choice Before Us (n 82) para 78. 93 ibid, para 84. 94 ibid, para 79 and para 12.7. public understanding and "ownership"' of the HRA, and especially so as regards the Convention and Strasbourg, such that 'many people feel alienated from a system that they regard as more "European" rather than British'. 95 B. ... 'Unfinished Business'?
Essentially, then, the Commission's main point (by majority) appeared to be that the HRA needed changing to enhance the feeling of national 'ownership' over human rights issues. Restricted by its terms of reference, 96 however, it abstained from any real comment on whether the 'European rather than British' criticism it had identified was merely a superficial matter, or whether, in fact, Strasbourg's influence on UK human rights law was open to criticism. 97 This was 'the elephant in the room', as was evident from the Commission's earlier work 98 and the intense public debate occurring in parallel to it, hence the issues such as prisoner voting, and the protection afforded by Articles 3 and 8 (amongst others) referred to in the introduction to this chapter.
We observe then that Separate Opinions attached to the Commission's Report of late 2012 revealed divisions along pro-and anti-ECHR lines. One jointly authored Opinion, entitled 'Unfinished Business', 99 identified membership of the Convention as the central issue, attacking the ECtHR for its over-expansive interpretations. A different jointly authored Opinion 100 argued that the case for a British bill of rights had not been made out (suggesting that the argument as to lack of 'ownership' had not been established). These authors were concerned that the time was 'not ripe' for change, suggesting that the real agenda for some of the Commission's members was to support a British bill of rights as a preliminary step towards achieving the real ambition of withdrawing from the ECHR. 95 ibid, para 80. 96 See n 83. 97 For criticism of the Commission's failure to address key issues of controversy regarding the HRA, and more generally, see Elliott (n 82). 98 The Commission's interim advice on future reform of the ECHR included a minority view that the Court should be subject to some sort of democratic override: see Bates (n 2) fn 137. One member of the Commission resigned, arguing that it was refusing to address the real issue (as he saw it) of whether Parliament rather than Strasbourg should have the final say on human rights issues: see C Urquhart, 'Bill of Rights Commissioner Resigns over Bypass of Commons' The Guardian (London, 11 March 2012), www.theguardian.com/law/2012/mar/11/uk-bill-of-rightskenneth-clarke. 99 
Lord Faulks QC and Jonathan Fisher QC, individual Paper included within A UK Bill of Rights:
The Choice Before Us (n 82) 182.
As to the broader public debate, this had been growing since 2009-10 with Strasbourg as the primary target, either directly, in the context of affairs such as prisoner voting and that concerning Abu Qatada, or indirectly, via criticism of overreliance on Strasbourg law in the context of the judicial application of the HRA. Very importantly, however, the criticism also came from quarters hitherto regarded as favourable to the Court. This included the political 'midwives' to the HRA, Jack Straw (then MP) (2013) 101 and Lord Irvine (2011). 102 Straw led opposition to a change in the law on prisoner voting, 103 and spoke directly in terms of Strasbourg, rather than the HRA itself, being the real problem. 104 This chimed with the strident and direct attacks on the Court made by a small number of senior judges, 105 speaking extra-judicially in the post-2009-10 period.
C. Keeping British Rights at Home?
The bright spotlight under which the ECtHR was put by these respected figures who would be expected to be championing Strasbourg's cause, not undermining it, lent credibility to the more vociferous opposition coming from the constituencies traditionally hostile to Strasbourg, including aspects of the media and many Conservative politicians. For the latter, frustration with Strasbourg rose to a critical point over the life of the 2010-15 Parliament, reflecting the view, it seems, that it was high time to push back what was seen as the overwhelming tide of Strasbourg's influence and reassert the Westminster model. 106 There were echoes then of the Conservatives' initiatives of the mid-1990s, 107 although now the perceived need was to address the ECtHR's influence not just in the international context (that is, as a court 101 See Straw (n 19). However, in May 2015 Straw delivered a lecture which, in view of the Court's recent jurisprudence, was more supportive of it, see O Bowcott, 'Strasbourg court has backed off over rights rulings, says Jack Straw', The Guardian (21 May 2015) http://www.theguardian.com/law/2015/may/21/strasbourg-court-backed-off-human-rightsjack-straw/. 104 See text accompanying n 167 below. 105 See text accompanying n 18 above and n 142 below; but see also Bates (n 14) above 106 The announcement of the creation of the Commission was linked to the Prime Minister's description of a Supreme Court judgment holding that placement for life on the sex offenders register could be incompatible with Art 8 as 'offensive'. It was 'about time', he said, that 'we started making sure decisions are made in this Parliament rather than in the courts': HC Deb 16 which retained jurisdiction over the UK), 108 but also in the domestic setting (that is, under the HRA).
The latter was associated with Conservative arguments that the HRA needed amendment to make it clear that 'parliament is the ultimate source of legal authority, and that the Supreme Court [not Strasbourg] is indeed supreme in the interpretation of the law'. 109 In terms of Strasbourg's external role, there was the confrontation with it on the prisoner voting issue, whilst the British government's negotiating position in the lead-up to the Brighton Declaration of 2012 was also notable: it was widely reported that the government attempted to secure a Declaration that would pressurise the ECtHR to apply the margin of appreciation doctrine more generously. 110 With that initiative perceived to be unsuccessful -although, in fact, it is suggested below that it was indeed influential 111 -over 2013-14 the Conservative Party adopted an increasingly aggressive anti-Strasbourg position. 112 In October 2014 proposals for changing the UK's human rights laws 113 were published, including the introduction of a British Bill of Rights and Responsibilities, should the Conservatives be elected in May 2015.
The full details of that document cannot be examined here. It received considerable criticism for its inaccuracies, amongst other things, from academics and commentators, including the by then former (Conservative) Attorney-General. 114 The proposals on substantive human rights issues seemed to be addressed to ensuring that 'Convention rights' (notably those concerning Articles 3 and 8 in the context of immigration) were read in a British (in fact, Conservative) rather than Strasbourg way. The document stated that under a future Conservative government Parliament should have to approve Strasbourg judgments finding the UK in breach of the Convention, those judgments being treated as advisory only. In a vendetta-like way it asserted that the ECtHR had undermined public confidence in human rights and, with echoes of Fitzmaurice, reference was made to the Court's illegitimate 'mission creep' (the aggrandisement argument). The UK, it said, stood by 'the commitments made when we signed the Convention', so the Convention would not be renounced unilaterally given that it was not 'our principled commitment to fundamental rights that ha[d] changed'. Thus, under a Conservative government, the UK would 'engage' with the Council of Europe to 'seek recognition that our approach [for example as regards reinterpreting Article 3 and 8] is a legitimate way of applying the Convention' -but if that recognition was not forthcoming, 'the UK would be left with no alternative but to withdraw from the Convention' when the new, proposed British Bill of Rights and Responsibilities entered into force.
It transpired, however, that the commitments set out in the Conservative Party manifesto for the May 2015 election, which it won, were more reserved than the October 2014 document. There was no mention of withdrawal, for example, although it was stated that the '[t]he next Conservative Government [would] scrap the Human Rights Act, and introduce a British Bill of Rights' (the 'Rights and Responsibilities' label being dropped). Such a Bill would 'break the formal link between British courts and the European Court of Human Rights, and make our own Supreme Court the ultimate arbiter of human rights matters in the UK'. 115 The Bill would 'restore common sense to the application of human rights in the UK'. It would remain 'faithful to the basic principles of human rights, which we signed up to in the original European Convention on Human Rights', but it would 'reverse the mission creep that has meant human rights law being used for more and more purposes, and often with little regard for the rights of wider society '. 116 No draft Bill of Rights had been produced in time for the election, or has been published by the time of writing. In fact, soon after the election questions arose as to whether the new government, with a majority of just 12 MPs, would be able to obtain the necessary support to repeal the HRA. It was also realised that the attempt to do so would be confronted by potential political obstacles and sensitivities arising in the context of the UK's devolution arrangements. 117 Against this backdrop, in late May 2015 the government's position was that it intended to fulfil its manifesto commitment to introduce a British Bill of Right, but would embark on a consultation process to do so. In 115 The Conservative Party Manifesto 2015 at 60. 116 ibid at 73. The document went on: '[a]mong other things the Bill will stop terrorists and other serious foreign criminals who pose a threat to our society from using spurious human rights arguments to prevent deportation'. these circumstances it would seem that, under the present government at least, the prospect of a UK withdrawal from the Convention has been significantly reduced. 118 It is submitted that two concerns dominate the debates. First, supremacy concerns came to be associated with the operation of the HRA, for the argument was made that, under it, the UK courts were subservient to Strasbourg's interpretation of 'Convention rights' (A, below). Related to this, secondly, concerns arose about Strasbourg's legitimacy -concerns which were also associated with its capacity to continue to find the UK in violation of 'Convention rights' in terms of its international 118 See N Watt, 'Threat to exit human rights convention must be dropped, Tories tell Cameron', The Guardian (London, 27 May 2015) http://www.theguardian.com/law/2015/may/27/threatexit-human-rights-act-convention-dropped-tories-cameron. However, in early June 2015 it was reported that the Prime Minister's position was that the possibility of withdrawal from the Convention should not be discounted, should this step ultimately be deemed necessary in the light of the plan identified for possible withdrawal set out in the Conservative's October 2014 document: see N Watt, 'David Cameron prepared to break with Europe on human rights', The Guardian (London, 2 June 2015) http://www.theguardian.com/politics/2015/jun/02/davidcameron-prepared-to-break-with-europe-on-human-rights/. 119 See text accompanying n 44 (Shaw) and n 65 (Blair) . 120 See Dyson (n 84). obligations under the ECHR (B, below). With respect to both issues, it is argued below that, whether or not the concerns raised were valid, they have been considerably mitigated given recent case law from firstly, the UK courts (under the HRA) and, secondly, the ECtHR (given its subsidiary role).
V. UK-Strasbourg

A. Supremacy Concerns under the HRA -Still Valid?
The first issue grew out of a controversy that evolved over how the UK courts approached the application of Convention law when applying the HRA. 122 Over the first part of the HRA's life the judiciary adopted a narrow view of its purpose, reflecting more the notion that it was designed to facilitate the UK's domestic compliance with the Convention (and stop claimants having to go to Strasbourg to champion 'Convention rights') rather than establish a type of British bill of rights. 123 At the risk of oversimplifying matters, the courts attempted to anticipate how Strasbourg would resolve the case before them. The 'mirror principle' set out in the famous Ullah case 124 epitomised this approach and how, over the first decade or so of the HRA's life, Strasbourg's clear and consistent interpretation of the meaning of 'Convention rights' risked being treated as an authoritative exposition of the same for the purpose of assessing the human rights compatibility of domestic law under the HRA. This was the backdrop to Lord Rodger's famous statement in AF, 'Argentoratum locutum, iudicium finitum' -'Strasbourg has spoken, the case is closed', 125 which apparently reflected unease at what had occurred in that case. In it the Laws Lords treated a recent authoritative Grand Chamber ruling 126 on Article 6(1) as practically closing down legal argument on the key issue before them, given that the Strasbourg case mirrored the precise fair trial issue that the House of Lords was considering. If Lord Rodger's latinised dictum was cynical, this may have been because some Law Lords regarded Strasbourg's position as questionable, some saying explicitly that it was wrong, 127 and as it was feared that its application (in AF) would have drastic consequences for a highly sensitive and important aspect of domestic law. 128 However, AF (2009) seems to have marked the high-water mark of the Ullah approach, with subsequent case law exposing the increasing inaccuracy of the mirror metaphor. 129 It is 'now generally recognised that in the early years after the HRA the courts went too far in regarding themselves as virtually bound to follow every Strasbourg decision'. 130 It is accepted too that there may have been a tendency for UK courts initially to approach ECHR case law on the binding precedent-setting basis common lawyers are familiar with, but that they are now far more circumspect, especially regarding Chamber judgments, and ready to depart from, or question, the ECtHR when they deem it appropriate. 131 The new direction was especially evident in Horncastle 132 (2009) and Pinnock 133 (2010), when the Supreme Court (instituted in October 2009) undertook a reappraisal of Lord Rodger's dictum in AF. As a result, the UK courts now look more generally at the ECtHR's law, expecting to follow it when (i) there is 'a clear and constant line of decisions', (ii) 'whose reasoning does not appear [from the UK perspective] to overlook or misunderstand some argument or point of principle', and (iii) 'whose effect' is 'not inconsistent with some fundamental substantive or procedural aspect of our law' (emphasis added). These 'Pinnock criteria' 134 envisage 127 Lord Hoffmann in AF (n 125) para 70; cf his criticism of the Court generally: see n 18. criterion (iii) as a constitutional redline 135 when, contrary to Lord Rodger's suggestion, the Supreme Court ultimately reserves the right not to follow even a Strasbourg Grand Chamber. 136 In spite of this reappraisal, however, the dominant narrative has been one of the UK courts' inappropriate subservience to Strasbourg under the mirror approach. 137 Lord Irvine (2011) 138 and Jack Straw (then MP) (2013) 139 have strongly argued that under Ullah the UK judiciary had been far too willing to regard Strasbourg views as determinative, thereby emboldening the ECtHR as a type of Supreme Court for the UK. Both were adamant that that certainly had not been intended when the 1998 Act was passed. Supremacy anxieties were also revived in Chester 140 in late 2013, when the Supreme Court, applying the Pinnock criteria, followed the ECtHR's unequivocal position that blanket bans on convicted prisoners voting whilst in detention were incompatible with the Convention. 139 Straw (n 19). 140 Chester (n 135). 141 Strasbourg's position was beyond doubt, as two Grand Chamber judgments (of 2005: Hirst (n 3); and 2012: Scoppola (n 3)) had concluded so; hence the Supreme Court regarded the matter as not susceptible to further dialogue. Furthermore, the constitutional redline (Pinnock criterion (iii)) was not in issue. According to Lord Mance, there could be reasonable differences of opinion on the prisoner disenfranchisement issue, but it would 'exaggerate their legal and social importance to regard them as going to "some fundamental substantive or procedural aspect of our law"'. Given the diverse approaches to the prisoner voting issue in Europe it was 'difficult to see prisoner disenfranchisement as fundamental to a stable democracy and legal system such as senior judicial figures critical of the ECtHR and its influence. 142 Lord Judge, the former Lord Chief Justice, argued that the HRA should be amended to make it clear that 'in this jurisdiction the Supreme Court is, at the very least, a court of equal standing with the Strasbourg Court'. 143 Media reporting of these and other speeches has played on British anxieties about Europe, the tone being that British judges are imploring their colleagues not to make themselves supine to Strasbourg. A measure of legal credibility was therefore given to sweeping arguments from the then Minister for Justice, Chris Grayling, that supremacy must be wrestled back from Strasbourg via repeal of the HRA. 144 The matter is far more subtle than this, of course, for it is inaccurate to say that the Supreme Court is no longer supreme, whilst the actual need, based on restoration of supremacy grounds, to amend the HRA is very debatable. 145 On the one hand, there has been no case to date in which the Supreme Court has felt it necessary to invoke the constitutional redline envisaged by Pinnock criterion (iii), and we may note that the criteria themselves may yet become more robust. 146 On the other hand, some would suggest that, as things stand, the constitutional redline is drawn inappropriately, their point being, it seems, that it potentially constrains the domestic courts into accepting the ECtHR's final and unequivocal view (not the domestic judge's own preferred one) on the United Kingdom enjoys': Chester (n 135) para 35. See also Lord Sumption at para 137, although he implied that Strasbourg's absolute stance on prisoner voting bans amounted to undue activism on its part. A declaration of incompatibility (s 4 HRA) had already been made in a previous case, so the Supreme Court in Chester declined to make a further declaration. a particular human rights matter that may still be of national interest and importance (eg prisoner voting) even though it falls short of being a 'fundamental substantive or procedural aspect' of UK law. 147 Put another way, the argument is that the criteria still leave UK law too vulnerable to Strasbourg's influence, potentially at least.
Of course, the HRA could be amended (or new legislation put in place) to make it clear that, even if there is a 'clear and constant' line of authoritative Strasbourg rulings, precisely on point, they may be ignored in any circumstances at all. But would this merely communicate a reassuring message about supremacy being retained? Section 2(1) HRA already makes it clear that the domestic courts are not bound by the ECtHR. Furthermore, in the context of concerns about supremacy two additional points may be made about the post-2010 adjustment in UK-Strasbourg legal relations. First, Pinnock criteria (i) and (ii) will usually (albeit not in Chester) 148 offer a broad basis for the domestic courts to demonstrate their respect for Strasbourg but decline to follow it in a given case on the basis that the domestic court seeks a constructive and respectful dialogue with Strasbourg on whether one of its judgments is correct, or on the meaning of 'Convention rights'. 149 The outcome of this may be that the ECtHR adjusts its position in the light of the concerns communicated to it by the domestic court. Indeed, this has happened in cases concerning both the UK and other States. 150 Here we note that Strasbourg positively welcomes this dialogue approach, 151 which has been endorsed by the Brighton Declaration. 152 It is one that envisages fruitful interactions between the domestic courts and Strasbourg under a model which is at odds with sweeping suggestions that the latter acts as a type of infallible Supreme Court, disrespectful of national positions and unwilling to change course. This brings us to the second point to be addressed in this section, which concerns the new equilibrium reached between Strasburg and the UK courts in recent years. To the extent that the supremacy concern is derived from the fear of an allpowerful and unaccountable Strasbourg judiciary ignoring matters of national interest and importance, account must be taken of what the ECtHR does in practice. The need for self-restraint on Strasbourg's part and sensitivity toward the national context is of great relevance here, and, as we shall see under the next heading, this is a matter that has been a central issue in recent years, there being a new emphasis on the subsidiarity principle. We turn then to Strasbourg's external review role.
B. Strasbourg's Role as an International Court
To explore this aspect of the strained relationship, perhaps a useful point of departure is to consider how the HRA may have shifted British expectations about the 'foreign' court that the ECtHR was seen as. For example, with 'Convention' 'rights brought home' by the HRA, it was understandable that questions would arise such as why, or upon what basis, their application by British judges should be subject to further review by Strasbourg. 153 This was central to Lord Hoffmann's attack upon the Strasbourg Court in 2009, 154 when he expressed fundamental doubts as to the legitimacy of its role at international law. Meanwhile, and in connection with the reform process instituted by the Swiss government at Interlaken in 2010 and followed up at Izmir and Brighton, the UK government placed great emphasis on the principle of subsidiarity. The argument that primary responsibility for protecting rights should rest at the national level, with the ECtHR occupying a residual role only, is of course a very valid one, although the debate lies in how residual Strasbourg's role should be. 155 It is submitted that, aside from the very occasional decision, the subsidiarity message is one that was thoroughly recognised in the Strasbourg jurisprudence before 153 Lord Hoffmann posed this question before the HRA entered into force, when he was highly critical of Strasbourg, and expressed doubts over the case for the UK's continued adherence to the ECHR: see L Hoffmann, 'Human Rights and the House of Lords' (n 18). 154 Hoffmann, 'The Universality of Human Rights' (n 18), and see ibid (the later article is the text of a lecture delivered soon after the AF case had been heard). 155 The Brighton Declaration para 15(d) states: '[A]n application should be regarded as manifestly ill-founded within the meaning of Article 35(3)(a), inter alia, to the extent that the Court considers that the application raises a complaint that has been duly considered by a domestic court applying the rights guaranteed by the Convention in light of well-established case law of the Court including on the margin of appreciation as appropriate, unless the Court finds that the application raises a serious question affecting the interpretation or application of the Convention.' the reform process initiated at Interlaken got underway. Nonetheless, the respective declarations from Interlaken, Izmir and Brighton placed great emphasis on the subsidiarity principle and the margin of appreciation. As is well known, Protocol 15 to the ECHR envisages the insertion of a new paragraph into the Convention's Preamble referring to both. 156 Reflecting on these and other developments, the Joint (Parliamentary) Committee on Human Rights (JCHR) has suggested that Protocol 15 'signifies a new era in the life of the Convention, an age of subsidiarity, in which the emphasis is on States' primary responsibility to secure the rights and freedoms set out in the Convention'. 157 The same Committee has observed that recent Strasbourg jurisprudence has verified this point, and the Court's willingness to extend a margin of appreciation in cases when the national authorities have already diligently applied the Convention. 158 According to the JCHR:
In recent case-law, the Court has been increasingly explicit that ... deference will be applied by the Court to Parliament's careful consideration of Convention compatibility. In a significant and growing number of recent cases against the UK, for example, the Court has demonstrated its willingness to defer to the reasoned and thoughtful assessment by national authorities (including Parliament) of their Convention obligations, resulting in legislation being upheld as being within the UK's margin of appreciation. Statutes prohibiting paid political advertising, 159 restricting the right of British citizens resident overseas to vote in parliamentary elections, 160 and prohibiting secondary strike action 161 have all been upheld by the Strasbourg Court, in part because of the extensive and detailed examination by Parliament of the Convention compatibility of the law, in which Parliament has taken into account the principles and case-law of the Convention.
suggest that the ECtHR has become more lenient on this issue in response to UK pressure. Moreover, the parliamentary committee tasked with examining the case for reform, in the light of the ECtHR's rulings, supports an amendment to the existing law. 172 However, since the enforcement of Hirst became an issue from late 2010 onwards, for many MPs the case has become emblematic of the current strained relationship. Many regard it as exemplifying how, even after the passage of the HRA, the ECtHR continues to aggrandise its jurisdiction (by inappropriately reading a right to vote into Article 3 Protocol 1, they argue), and defies Parliament's express view on a matter that MPs do not see as raising a fundamental human rights issue. The saga has demonstrated that MPs can express Parliament's undoubted sovereign right not to amend British law in the light of a relevant ECtHR judgment, but that doing so could come at a significant political price -the reputational cost suffered by the UK if it is seen to defy the Court. 173 Hirst therefore cuts very deep, for it demonstrates the enduring relevance of the issues identified 30 years ago by Shaw, namely the pressure that Convention membership can place on the 'Westminster model' and parliamentary sovereignty, and the potential for the Convention to act like a European bill of rights, occasionally overriding the will of British MPs. It would seem that it is this 'constitutional' question that generates much of the controversy associated with Hirst. If so, then it is important that that question is viewed in the broader context noted above, and as pointed out by the JCHR, which suggests that the loss of sovereignty -parliamentary and national -occurring via Convention membership is far more apparent than real.
VI. Conclusions
The depth and extent of the anti-Strasbourg agenda as it has evolved recently in the UK does seem peculiar to that country. 174 Why? Perhaps some insight into the answer emerges from our long view of UK-Strasbourg relations, and what it reveals about how the Convention has been viewed in the UK compared to other countries.
Lord Neuberger, 175 for example, has pointed to Germany, noting that its written Constitution (dating back to the immediate post-war period) 'generally grants parallel or even greater rights to citizens that they are accorded by the Convention'. Therefore, he suggests, unlike in the UK:
(i) Germans are used to their courts challenging statutes and (ii) judgments of German courts, involving issues on which UK courts' decisions would be based on the Convention, are based on constitutional rights and either involve no consideration of the Convention or include a throw away paragraph, 176 sometimes a cross-check, on the Convention.
Lord Neuberger opines that 'the Convention [therefore] seems far more revolutionary in the UK than in other European countries', where there is also far less likelihood of the 'public suspicion of judicial aggrandisement ... [and] particularly in the light of their history which gives rise to rather less confidence in the democratic process than that of the UK'. 177 By contrast, and as we have seen (parts II and III), unease with the Convention in the UK dates at least as far back as the 1970s, when its 'revolutionary' (Lord Neuberger) influence started to be felt, with Terence Shaw suggesting in 1985 that the pressure Strasbourg was placing on the Westminster model would soon require a 'fundamental reassessment' of UK-Strasbourg relations. But this did not occur in the 1980s or 1990s (part III); rather at the end of the 1990s the Convention itself was taken as the inspiration for the UK's new human rights regime, under the banner of rights being 'brought home'. Then, over the first decade or so of the HRA's life, the Convention (and the Court's jurisprudence, in particular) tended to be treated as the focal point for domestic human rights protection, the perception of its 'revolutionary' influence being magnified accordingly. It seems that this helped fuel the old supremacy and sovereignty anxieties Shaw had identified, to a point when, from 2010 onwards, the pressure for the predicted 'fundamental reassessment' reached a head.
To sum up, for a country already highly suspicious of European influences on domestic law, and jealous of its national and parliamentary sovereignty, a European treaty, rather than domestic law, increasingly came to be seen as the primary reference point for judicial, 'constitutional' protection of human rights. As Lord Lester has put it: the 'weakness' of the HRA is that it depends upon the Convention 'to define our rights and freedoms', rather than 'asking whether our constitutional rights have been infringed'. That is 'not the way it works in the rest of Europe and the common law world where written constitutions protect the universal civil and political rights anchored in international treaties'. 178 Lord Lester's point and those made by Lord Neuberger may go to the suggestion that reliance on Convention rights and Convention jurisprudence in the context of the HRA may have increased the desire (for some) for a backlash against Strasbourg, even though, had a British Bill of Rights been established in 1998, it would probably have led to very similar jurisprudence to that under the HRA in the vast majority of instances. And at the time of writing change, and a backlash, certainly seems a real possibility, although no details have been provided by the new Conservative government of the form that a new, proposed British Bill of Rights might take. It is clear, however, that one of the key drivers for the introduction of such a Bill is to reduce Strasbourg's influence on UK law. As noted, the Conservative manifesto says that the Bill will 'break the formal link between British courts and the European Court of Human Rights, and make our own Supreme Court the ultimate arbiter of human rights matters in the UK'. 179 It remains to be seen what this means. But is the radical change that is suggested by this statement really required? And what dangers may lie ahead on the path to a British Bill of Rights?
On the first question, looking back some might have criticised the HRA over its first ten years on the basis that not just Convention rights but the ECHR jurisprudence itself became too much part of domestic law. But we have noted (part V) that over the last five years in particular there has been the start of what may be viewed as a new phase in the HRA's life. There has been a reappraisal whereby the domestic judiciary have become more circumspect about the ECtHR, and far more willing to question its case law in the context of the domestic protection of human rights. Also, that (domestic) case law 180 has started to place a renewed emphasis on and confidence in a home-grown dimension of rights protection, with the role of the common law at its forefront, not 'Convention rights', the narrative being that the latter supports 'the continuing development' of the former, without 'supplanting' it. 181 This may amount to some recognition of Lord Lester's comments, viz the weakness of the HRA, and an attempt to learn lessons from the continent, as implied by Lord Neuberger's comments above, regarding Germany. It could signal the transition to a new approach under the HRA, a British model whereby human rights protection is seen as a more autonomous issue for the UK, but one which still respects Strasbourg's position, which is residual, based on subsidiarity. If so, should this emerging model not be allowed to flourish?
For the reasons just stated, it would seem that, as regards the role of the domestic courts, a fundamental reassessment of UK-Strasbourg relations hardly seems necessary. And as for Strasbourg, it is submitted that concerns over its external review 179 The Conservative Party Manifesto 2015 at 60. role should also be allayed in the light of the approaches noted in part V, as it progresses into what has been termed a 'new age of subsidiarity'.
Yet the fear must be that the subtleties of the situation as it has evolved over the last five years will be totally ignored by politicians intent on showing that they are putting Strasbourg in its place (as they see it) via a British Bill of Rights that is seen to deliver on an unnecessary manifesto promise of breaking the link with Strasbourg and restoring supremacy to UK courts. The concern is that there will be a damaging antiStrasbourg response which is out of all proportion to the sovereignty and supremacy issues that are said to be in issue. This is especially so if the Conservative party agenda remains, in the final analysis, to withdraw from the Convention if the Council of Europe does not accept that the ECtHR's judgments become merely advisory for the UK. It is almost certain that the Council of Europe would find such a proposal to be totally unacceptable.
We shall have to wait to see what unfolds. However, reflecting on the long view of UK-Strasbourg relations, as this chapter has sought to, and looking ahead, there may be an enduring issue underlying the future of the regime for human rights protection in the UK, whether that is under the HRA or a future British Bill of Rights. Could it prove to be the case that the strains that have existed in UK-Strasbourg relations reflect not only British attitudes toward Europe and the role of a Court regarded as 'foreign', but also a traditional British view as to what the constitutionally appropriate role for the courts should be when it comes to resolving certain human rights issues? Some senior UK judges, for example, have argued that Strasbourg law risks challenging the democratic process, arguing for an approach that is more reliant on the common law, and so more suited, they say, to the 'British' way. 182 This view may not be widely shared, and the points made above about the ECtHR in a new 'age of subsidiarity' offer a response to it. Then again, and looking ahead, for steadfast adherents to political constitutionalism and a Westminster model that envisages Parliament as always having the 'last word', it seems inevitable that there will be more occasions when membership of the Convention proves controversial for the UK, even if Strasbourg's influence is diminished in the context of the domestic regime of human rights protection. It is submitted that the responsible approach to any reform of the UK's domestic human rights arrangements must be to reduce the potential for such conflict. In this regard the new equilibrium existing between the UK courts and Strasbourg in recent years (part V) is something that any future British Bill of Rights must facilitate. It must continue to allow UK judges
